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BEFORE THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, GOHPUR 

    SONITPUR 

 

 P.R. Case No.130/2019 

                     Under Section 379/34, Indian Penal Code 

________________________________________________________________ 

STATE OF ASSAM     

         ……………..PROSECUTION 

-Versus- 

1. PRIYANKA BORAH 

W/O SRI PITAMBAR BORAH 

VILL.- DUBIA 

P.S.- GOHPUR 

DIST- BISWANATH 

2. PALLAB DUTTA 

S/O SRI DULAL DUTTA 

VILL.- DUBIA 

P.S.- GOHPUR 

DIST- BISWANATH 

                    …………..ACCUSED PERSONS 

________________________________________________________________ 
   

PRESENT: Mr. RAJ SEKHAR DUARA, JUDICIAL MAGISTRATE FIRST CLASS, 

GOHPUR 

___________________________________________________________________________ 
 

ADVOCATE FOR THE PROSECUTION:       Smt. SANTANA BHUYAN, APP. 

ADVOCATE FOR THE ACCUSED PERSONS:      Sri PANKAJ BORAH 

___________________________________________________________________________ 

CHARGE FRAMED ON:         26.09.2019    

EVIDENCE RECORDED ON:        04.11.2019, 14.11.2019, 

                                                                             07.12.2019, 04.01.2020, 

       05.02.2020 & 29.02.2020 

  

ARGUMENTS HEARD ON:         30.05.2020  

JUDGMENT DELIVERED ON:         12.06.2020 
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JUDGMENT 

 

FACTUAL SCENARIO 

1. The Prosecution’s case can be surmised as: one Sri Pitambar Borah had lodged 

an FIR dated 19.06.2019 before the Officer-in- charge, Gohpur Police Station 

alleging inter alia that the accused, Priyanka Borah, who is his wife, along with 

co-accused Pallab Dutta stole certain articles from his house at Dubia on 

18.06.2019 in his absence and at a time when he was tending to his work 

commitments elsewhere. Hence, this case. 

INVESTIGATION BY POLICE AND CHARGESHEET 

2. On receipt of the F.I.R., Office- in- charge of the Gohpur Police Station 

registered the same as Gohpur P.S. Case No.251/19 under Section 379/34 of the 

Indian Penal Code and conducted investigation into the matter. On conclusion of 

such investigation, the Investigating officer submitted charge-sheet against the 

two accused persons namely, Priyanka Borah and Pallab Dutta under the same 

Sections of the Indian Penal Code. 

 

APPEARANCE OF THE ACCUSED AND TRIAL 

3. In due course, the accused persons appeared before this Court in compliance 

with the summons issued against them. Thereafter, copies of the relevant 

documents as mandated by Section 207, Cr.P.C were furnished to the accused 

persons. Subsequently, formal charge Under Section 379/34 of the Indian Penal 

Code was framed and the same was read over and explained to them to which 

they pleaded not guilty and claimed to be tried.  

 

4. During trial, in support of their case, the prosecution examined 7 (seven) 

witnesses and exhibited 4 (four) documents after which the prosecution 

submitted for closure of its evidence and accordingly evidence for prosecution 

was closed. Subsequently, all the incriminating materials brought out in the 

prosecution evidence were put forth to the accused persons and their statement 

as stipulated under Section 313, Criminal Procedure Code, was recorded to 

which they replied in negative denouncing all the allegations made against 

them. Defense declined to adduce any evidence to substantiate their case. 
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POINT FOR DETERMINATION 

5. Upon hearing both the parties with regards to their arguments advanced, on 

perusal of the case record and after scrutinizing and deliberating upon the 

evidence on record and taking into account the rival contentions put forth, the 

following points for determination have been formulated by this court to arrive 

at a definite finding.  

 

i) Whether the accused persons, on 18.06.2019, at Dubia, 

in furtherance of common intention of all, dishonestly 

took away movable properties enlisted in the F.I.R. out 

of possession of the Informant without his consent and 

thereby committed an offence punishable under 

Section 379/34, IPC? 

 

EVIDENCE 

6. The Prosecution Evidence brought forth is as under: 

P.W.1, Pitambar Borah, the informant of this case, in his examination- in- chief 

after establishing the identity of the two accused deposed that on 18.06.2019, 

the two accused persons took away 5 bags from his house in his absence in a 

TATA Maximo vehicle. When he returned home that evening at around 4:30- 

5:00 p.m., he testified that he found that his house was locked and later found 

articles worth Rs.15,000/ - 18,000/- (approximately) missing from his house 

which included kitchen utensils and appliances, jewellery and articles of clothing 

along with his ATM and his other identity cards. He alleged that his wife, 

Priyanka Borah stole them. He further added that after such discovery, he 

approached the VDP Secretary and reported the incident and along with him, 

went to the parental house of his wife. There he was told by his father-in- law 

that Priyanka Borah had eloped along with the other co-accused. Ext. 1 is the 

F.I.R. with Ext 1(1) being his signature on it. Ext.2 is the seizure list with Ext.2 

(1) being his signature on it. During his Cross- examination, he suggested that 

he was informed by his brother over telephone on 13.06.2019 that his wife was 

about to elope with the co-accused. He further admitted of not having witnessed 

the incident himself. 
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7. P.W.2, Munu Borah testified that on 18.06.2019 at about 5:00 p.m., accused 

Priyanka Borah along with a girl took 5 bags from the house of the Informant in 

a vehicle. She further stated that after the informant reached home, he along 

with the VDP Secretary broke open the lock on his door. A crowd had gathered 

at the spot. She finally added that certain articles which included kitchen utensils 

and appliances, Jewellery and articles of clothing were missing from the house 

of the informant. When she was cross- examined, she expressed her knowledge 

about the articles which subsequently missing went and were purportedly stolen 

by the accused. She stated that she was at her farm, suggesting that she was at 

a distance of 60 m when she witnessed the accused Priyanka Borah taking away 

the bags. 

 

8. P.W.3, Suneswari Borah has deposed that the accused Priyanka Borah took 

away 4 bags from the house of the Informant, in his absence, in a Tempo 

(Maina Gari). During her cross examination, she admitted that the informant is 

the nephew of her late husband and also that she had not witnessed the 

incident first hand. 

 

9. P.W.4, Rupali Borah in her examination- in- chief has deposed that on the day of 

the incident, the accused Priyanka Borah along with another girl, whose identity 

is not known to her, had taken 2 bags from the house of the Informant, in his 

absence in a Maina Gari (TATA Maximo). When she was cross- examined, she 

suggested that she does not know what was inside those bags. She further 

suggested that the informant and the accused Priyanka Borah are married and 

that the accused Priyanka Borah had taken those bags from her matrimonial 

home. 

 

10. P.W.5, Lohit Bora firstly after admitting that the informant is his uncle has 

testified that on 18.06.2019 at around 2:00 pm, the two accused persons took 

away 2 bags and gold jewellery from the house of the Informant in his absence 

in a TATA Maximo. During his cross-examination, he admitted that he had not 

witnessed the incident himself and was only told about it by his mother. He also 
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admitted that he had not seen the gold jewellery alleged to have been stolen by 

the accused persons. 

 

11. P.W.6, Pankaj Hazarika has deposed in his examination- in- chief that the father 

of Pallab Dutta had asked him to look for him and in pursuance thereof, he 

traced him at Silapathar in an ALTO K10 car and subsequently brought him 

before the Police and at the Police Station, he saw 2 bags along with the other 

accused, Pariyanka Borah. Ext.2 is the seizure list with Ext.2 (1) being his 

signature on it. He stated during his cross- examination that he had signed on 

the seizure list without being intimated about its contents. 

 

12. P.W.7, A.S.I. Amal Chandra Dey has deposed that during course of the 

investigation, he discovered that the two accused persons had taken away 

articles amounting to Rs. 72,000/- worth ornaments, Rs. 50,000 worth clothing 

apparels, Rs. 10,000 worth utensils and also a cash amount to the tune of 

Rs.14,000 from the house of the informant. On receipt of Intel from a 

nominated informer in the locality, he traced the two accused persons at 

Liqabali and recovered and seized the articles from them. That after conclusion 

of such investigation, he had filed the charge-sheet under sections 379/34 of the 

Indian Penal code against you and Pallab Dutta. Exhibit 2 is the seizure list with 

Exhibit 2(3) being his signature on it. Exhibit 3 is the sketch map with Exhibit 3 

(1) being his signature on it. Exhibit 4 is the charge-sheet with Exhibit 4 (1) 

being his signature on it.  

 

13. During his cross-examination, he first admitted of having prepared the seizure 

list at Gohpur and that he had not obtained the signatures of any local person of 

Liqabali where the articles were recovered. He stated that the individual at 

whose house the two accused had taken shelter at Liqabali has not been made 

a witness in this case. He further testified that P.W. 1 had not stated before him 

that on the date of occurrence, he was informed about the incident by his 

brother over telephone. P.W.1 also did not state that he had called the VDP 

secretary and showed around his house and reported about his missing articles. 

He also didn’t state that he along with the VDP secretary had gone to the house 
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of the accused, Priyanka Bora. He also confirmed that P.W.2 had narrated about 

two bags been taken away by the accused and not five as suggested by her in 

her deposition. 

 

DISCUSSION, DECISION AND REASONS THEREOF  

14. Point for determination: For an offence under section 379 of the Indian 

Penal Code which prescribes punishment for theft, the act of theft has to be 

primarily established. Theft as defined in section 378, IPC includes the act of 

taking any immovable property with a dishonest intent and without the consent 

of the owner of such property. In the instant case, the defense has argued on 

the lines that the articles which were purportedly stolen belong to the accused, 

Priyanka Borah herself thereby denouncing the informant’s right over them. 

Analyzing the seizure list marked as Exhibit 2 reflects that the articles seized are 

mostly female apparel and also include, among other things, few jewellery 

items. The prosecution failed to adduce concrete and credible evidence which 

could strictly establish the ownership of the informant over the said articles and 

not even a solitary witness could shed any light on its true owner. With the title 

under a cloud of doubt, the prosecution’s case is significantly weakened. 

Another inconsistency which emerges from the evidence of witnesses is in the 

number of bags which were purportedly used by the two accused persons to 

carry away the stolen articles with P.W.1 and P.W. 2 suggesting that 5 bags 

were used while P.W.4, 5 and 6 stating that only 2 such bags were utilized in 

the commission of the alleged offence. 

 

15. Another default which has surfaced on scrutinizing the seizure list marked as 

Exhibit 2 where it is seen that the signature of P.W. 1, Pitambar Borah, who is 

the informant himself, has been endorsed as a witness. Such default is a clear 

departure from the procedure mandated in Section 100 (4), Crpc. which 

stipulates that in every seizure, there is the requirement of two or more 

independent witnesses of the locality where the seizure was made. In the 

present context, P.W. 1 being the informant himself is far from qualifying as an 

independent witness to such seizure as he is intrinsically involved and has deep-

rooted interest in the outcome of this case. It also comes to light from the 

deposition of P.W.7, A.S.I. Amal Chandra Dey that the  seizure list was prepared 
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at Gohpur which is not the place where they articles were recovered and also 

that he had not procured the presence or the signatures of any local person of 

Liqabali where the articles were actually recovered. Towards such default, no 

justification of any manner was afforded by the P.W.7 who is the investigating 

officer of this case. All such discrepancies raise anomalies which severely dents 

the prosecution’s narrative. In view of the above deliberation, this point is 

decided in negative and thus goes in favor of the accused. 

 

DECISION 

16. Now the cardinal principle of criminal jurisprudence in India and the standard of 

proof in any criminal case is that the guilt of an accused has to be proved beyond 

reasonable doubt thereby assigning the Prosecution with the principal duty to 

prove such guilt. In the instant case, based on the holdings of this Court in the 

above point for determination, it is clear that the Prosecution has failed to prove 

the guilt of the accused persons beyond reasonable doubt in order to constitute 

an offence which is punishable under Section 379/34 of the Indian Penal Code. 

 

 

 

 

 

     ORDER 

 

17. In view of the above deliberations and the decision arrived therein and after 

thorough consideration of all the materials on record, the accused persons, 

Priyanka Borah and Pallab Dutta are acquitted under Section 379/34 of the 

Indian Penal Code. Both the accused persons are hereby set at liberty, forthwith. 

 

18. The bail bond of the accused persons and their sureties shall remain in force for 

a period of 6 months from today in compliance with Section 437- A, Criminal 

Procedure Code.  

 

19. The Case stands disposed of, accordingly. Make necessary entry in the Judgment 

register. 
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20. The Judgment is pronounced in open Court in presence of the parties along with 

their respective counsels. 

 

21. Given under my hand and seal of this court on this 12th day of June, 2020 at 

Gohpur.  

 

Typed by me 

 

 

 

(Raj Sekhar Duara)  

         Judicial Magistrate First Class, 

    Gohpur, Sonitpur 
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APPENDIX 

 

 

PROSECUTION EXHIBIT:  

1. Exhibit 1: FIR dated 19.06.2019 

2. Exhibit 2: Seizure List 

3. Exhibit 3: Sketch map 

4. Exhibit 4: Charge sheet 

DEFENCE EXHIBIT: NONE  

 

PROSECUTION WITNESS:  

 

1) P.W.1- Pitambar Borah 

2) P.W.2-  Munu Borah 

3) P.W.3- Suneswari Borah   

4) P.W.4-  Rupali Borah 

5) P.W.5-  Lohit Bora 

6) P.W.6-  Pankaj Hazarika 

7) P.W.7-  A.S.I. Amal Chandra Dey 

 

DEFENCE WITNESS: NONE  

 

 

 

 

(Raj Sekhar Duara)  

         Judicial Magistrate First Class, 

 Gohpur, Sonitpur 

 

 

 


